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(2) The Environmental Appeals Board
sua sponte files a notice that it will re-
view the decision pursuant to § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.90 Interlocutory appeal.
(a) Except as provided in this section,

appeals to the Environmental Appeals
Board may be taken only under § 124.91.
Appeals from orders or rulings may be
taken under this section only if the
Presiding Officer, upon motion of a
party, certifies those orders or rulings
to the Environmental Appeals Board
for appeal on the record. Requests to
the Presiding Officer for certification
must be filed in writing within 10 days
of service of notice of the order, ruling,
or decision and shall state briefly the
grounds relied on.

(b) The Presiding Officer may certify
an order or ruling for appeal to the En-
vironmental Appeals Board if:

(1) The order or ruling involves an
important question on which there is
substantial ground for difference of
opinion, and

(2) Either: (i) An immediate appeal of
the order or ruling will materially ad-
vance the ultimate completion of the
proceeding; or

(ii) A review after the final order is
issued will be inadequate or ineffective.

(c) If the Environmental Appeals
Board decides that certification was
improperly granted, it shall decline to
hear the appeal. The Environmental
Appeals Board shall accept or decline
all interlocutory appeals within 30 days
of their submission; if the Environ-
mental Appeals Board takes no action
within that time, the appeal shall be
automatically dismissed. When the
Presiding Officer declines to certify an
order or ruling to the Environmental
Appeals Board for an interlocutory ap-
peal, it may be reviewed by the Envi-
ronmental Appeals Board only upon ap-
peal from the initial decision of the
Presiding Officer, except when the En-
vironmental Appeals Board deter-
mines, upon motion of a party and in
exceptional circumstances, that to
delay review would not be in the public
interest. Such motion shall be made
within 5 days after receipt of notifica-
tion that the Presiding Officer has re-
fused to certify an order or ruling for

interlocutory appeal to the Environ-
mental Appeals Board. Ordinarily, the
interlocutory appeal will be decided on
the basis of the submissions made to
the Presiding Officer. The Environ-
mental Appeals Board may, however,
allow briefs and oral argument.

(d) In exceptional circumstances, the
Presiding Officer may stay the pro-
ceeding pending a decision by the Envi-
ronmental Appeals Board upon an
order or ruling certified by the Presid-
ing Officer for an interlocutory appeal,
or upon the denial of such certification
by the Presiding Officer.

(e) The failure to request an inter-
locutory appeal shall not prevent tak-
ing exception to an order or ruling in
an appeal under § 124.91.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

§ 124.91 Appeal to the Administrator.
(a)(1) Within 30 days after service of

an initial decision, or a denial in whole
or in part of a request for an evi-
dentiary hearing, any party or re-
quester, as the case may be, may ap-
peal any matter set forth in the initial
decision or denial, or any adverse order
or ruling to which the party objected
during the hearing, by filing with the
Environmental Appeals Board notice of
appeal and petition for review. The pe-
tition shall include a statement of the
supporting reasons and, when appro-
priate, a showing that the initial deci-
sion contains:

(i) A finding of fact or conclusion of
law which is clearly erroneous, or

(ii) An exercise of discretion or pol-
icy which is important and which the
Environmental Appeals Board should
review.

(2) Within 15 days after service of a
petition for review under paragraph
(c)(1) of this section, any other party to
the proceeding may file a responsive
petition.

(3) Policy decisions made or legal
conclusions drawn in the course of de-
nying a request for an evidentiary
hearing may be reviewed and changed
by the Environmental Appeals Board in
an appeal under this section.

(b) Within 30 days of an initial deci-
sion or denial of a request for an evi-
dentiary hearing, the Environmental
Appeals Board may, sua sponte, review
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such decision. Within 7 days after the
Environmental Appeals Board has de-
cided under this section to review an
initial decision or the denial of a re-
quest for an evidentiary hearing, no-
tice of that decision shall be served by
mail upon all affected parties and the
Regional Administrator.

(c)(1) Within a reasonable time fol-
lowing the filing of the petition for re-
view, the Environmental Appeals
Board shall issue an order either grant-
ing or denying the petition for review.
When the Environmental Appeals
Board grants a petition for review or
determines under paragraph (b) of this
section to review a decision, the Envi-
ronmental Appeals Board may notify
the parties that only certain issues
shall be briefed.

(2) Upon granting a petition for re-
view, the Regional Hearing Clerk shall
promptly forward a copy of the record
to the Environmental Appeals Board
and shall retain a complete duplicate
copy of the record in the Regional Of-
fice.

(d) Notwithstanding the grant of a
petition for review or a determination
under paragraph (b) of this section to
review a decision, the Environmental
Appeals Board may summarily affirm
without opinion an initial decision or
the denial of a request for an evi-
dentiary hearing.

(e) A petition to the Environmental
Appeals Board under paragraph (a) of
this section for review of any initial
decision or the denial of an evidentiary
hearing is, under 5 U.S.C. 704, a pre-
requisite to the seeking of judicial re-
view of the final decision of the Agen-
cy.

(f) If a party timely files a petition
for review or if the Environmental Ap-
peals Board sua sponte orders review,
then, for purposes of judicial review,
final Agency action on an issue occurs
as follows:

(1) If the Environmental Appeals
Board denies review or summarily af-
firms without opinion as provided in
§ 124.91(d), then the initial decision or
denial becomes the final Agency action
and occurs upon the service of notice of
the Environmental Appeals Board’s ac-
tion.

(2) If the Environmental Appeals
Board issues a decision without re-

manding the proceeding then the final
permit, redrafted as required by the
Environmental Appeals Board’s origi-
nal decision, shall be reissued and
served upon all parties to the appeal.

(3) If the Environmental Appeals
Board issues a decision remanding the
proceeding, then final Agency action
occurs upon completion of the re-
manded proceeding, inlcuding any ap-
peals to the Environmental Appeals
Board from the results of the remanded
proceeding.

(g) The petitioner may file a brief in
support of the petition within 21 days
after the Environmental Appeals Board
has granted a petition for review. Any
other party may file a responsive brief
within 21 days of service of the peti-
tioner’s brief. The petitioner then may
file a reply brief within 14 days of serv-
ice of the responsive brief. Any person
may file an amicus brief for the consid-
eration of the Environmental Appeals
Board within the same time periods
that govern reply briefs. If the Envi-
ronmental Appeals Board determines,
sua sponte, to review an initial Re-
gional Administrator’s decision or the
denial of a request for an evidentiary
hearing, the Environmental Appeals
Board shall notify the parties of the
schedule for filing briefs.

(h) Review by the Environmental Ap-
peals Board of an initial decision or the
denial of an evidentiary hearing shall
be limited to the issues specified under
paragraph (a) of this section, except
that after notice to all the parties, the
Environmental Appeals Board may
raise and decide other matters which it
considers material on the basis of the
record.

(i) Motions to reconsider a final order
shall be filed within ten (10) days after
service of the final order. Every such
motion must set forth the matters
claimed to have been erroneously de-
cided and the nature of the alleged er-
rors. Motions for reconsideration under
this provision shall be directed to, and
decided by, the Environmental Appeals
Board. Motions for reconsideration di-
rected to the Administrator, rather
than to the Environmental Appeals
Board, will not be considered, except in
cases that the Environmental Appeals
Board has referred to the
Administrator pursuant to § 124.72 and
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in which the Administrator has issued
the final order. A motion for re-
consideration shall not stay the effec-
tive date of the final order unless
specifically so ordered by the Environ-
mental Appeals Board.

[48 FR 14264, Apr. 1, 1983, as amended at 57
FR 5336, Feb. 13, 1992]

Subpart F—Non-Adversary Panel
Procedures

§ 124.111 Applicability.
(a) Except as set forth in this sub-

part, this subpart applies in lieu of, and
to complete exclusion of, subparts A
through E in the following cases:

(1)(i) In any proceedings for the issu-
ance of any NPDES permit under CWA
sections 402 and 405(f) which constitute
‘‘initial licensing’’ under the Adminis-
trative Procedure Act, when the Re-
gional Administrator elects to apply
this subpart and explicitly so states in
the public notice of the draft permit
under § 124.10 or in a supplemental no-
tice under § 124.14. If an NPDES draft
permit is processed under this subpart,
any other draft permits which have
been consolidated with the NPDES
draft permit under § 124.4 shall likewise
be processed under this subpart, except
for PSD permits when the Regional Ad-
ministrator makes a finding under
§ 124.4(e) that consolidation would be
likely to result in missing the one year
statutory deadline for issuing a final
PSD permit under the CAA.

(ii) ‘‘Initial licensing’’ includes both
the first decision on an NPDES permit
applied for by a discharger that has not
previously held one and the first deci-
sion on any variance requested by a
discharger.

(iii) To the extent this subpart is
used to process a request for a variance
under CWA section 301(h), the term
‘‘Administrator or a person designated
by the Administrator’’ shall be sub-
stituted for the term ‘‘Regional Admin-
istrator’’.

(2) In any proceeding for which a
hearing under this subpart was granted
under § 124.75 following a request for a
formal hearing under § 124.74. See
§§ 124.74(c)(8) and 124.75(a)(2).

(3) Whenever the Regional Adminis-
trator determines as a matter of dis-

cretion that the more formalized mech-
anisms of this subpart should be used
to process draft NPDES general per-
mits (for which evidentiary hearings
are unavailable under § 124.71), or draft
RCRA or draft UIC permits.

(b) EPA shall not apply these proce-
dures to a decision on a variance where
subpart E proceedings are simulta-
neously pending on the other condi-
tions of the permit. See § 124.64(b).

[48 FR 14264, Apr. 1, 1983, as amended at 54
FR 18786, May 2, 1989]

§ 124.112 Relation to other subparts.

The following provisions of subparts
A through E apply to proceedings
under this subpart:

(a)(1) Sections 124.1 through 124.10.
(2) Section 124.14 ‘‘Reopening of com-

ment period.’’
(3) Section 124.16 ‘‘Stays of contested

permit conditions.’’
(4) Section 124.20 ‘‘Computation of

time.’’
(b)(1) Section 124.41 ‘‘Definitions ap-

plicable to PSD Permits.’’
(2) Section 124.42 ‘‘Additional proce-

dures for PSD permits affecting Class I
Areas.’’

(c)(1) Sections 124.51 through 124.56.
(2) Section 124.57(c) ‘‘Public notice.’’
(3) Sections 124.58 through 124.66.
(d)(1) Section 124.72 ‘‘Definitions,’’

except for the definition of ‘‘Presiding
Officer,’’ see section 124.119.

(2) Section 124.73 ‘‘Filing.’’
(3) Section 124.78 ‘‘Ex parte commu-

nications.’’
(4) Section 124.80 ‘‘Filing and serv-

ice.’’
(5) Section 124.85(a) (Burden of proof).
(6) Section 124.86 ‘‘Motions.’’
(7) Section 124.87 ‘‘Record of hear-

ings.’’
(8) Section 124.90 ‘‘Interlocutory ap-

peal.’’
(e) In the case of permits to which

this subpart is made applicable after a
final permit has been issued under
§ 124.15, either by the grant under
§ 124.75 of a hearing request under
§ 124.74, or by notice of supplemental
proceedings under § 124.14, §§ 124.13 and
124.76 shall also apply.
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